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STATE or xux CASE. 


— 


* 


Tus Univerſity of Dublin is a royal 
foundation, founded in the reign of Queen 
Elizabeth. 


By a charter, granted by her, the Fel- 
lows had a power of chooſing their own 
Provoſt; and the regimen of the College, 
and the power of framing their ſtatutes, 
was entruſted, by the ſame charter, to 
the Provoſt and Fellows, or the greater 
pam of them. 

A 2 | In 


£4 61) 
In the reign of Charles the Firſt they 


received a new charter, without relin- 


quithing the old one. 


By this new charter the King is to 
name the Provoſt and frame the ſtatutes. 


A new code of ſtatutes was accordingly 
given by the crown, under which the 
Univerſity is and has been ever ſince 
governed. 


The Univerſity conſiſts but of a ſingle 
College, the government of which is in 
the hands of the Provoſt and the ſeven 
Senior Fellows. 


The ſeven Senior Fellows are ſtiled by 
the ſtatutes aſſeſſors to the Provoſt ; and 
the Provoſt is, by the ſaid ſtatutes, or- 
dered to tranſact all the majora negotia of 
the College, with their advice and aſſiſt- 
ance. See chap. 4, of ſaid ſtatutes. 


6 . 


The latter charter alſo ſays, that the 
regimen of the College ſhould' be truſted, 
as it had been by the former Charter of 
Elizabeth, to the Provoſt: and major part 
of the Senior Fellows; and the faid 4th 
chap. of the ſtatutes confirms this clauſe 
of the charter in theſe words, volumus 
„ jgitur, ut Præpoſitus & horum Senio- 
rum pars major nempe quatuor, Col- 
« legii regimen, &c. definiant & conclu- 
“ dant.” 


The preſent Provoſt has, under this 
charter and theſe ſtatutes, exerciſed a 
power, not only of putting a negative at 
pleaſure upon all proceedings of the Se- 
nior Fellows, but alſo of refuſing to let 
any queſtion be put, or any buſineſs be 
even diſcuſſed at the Board, without his 
conſent; ſo that he has not only exer- 
ciſed a power of putting a negative on 
buſineſs after it has been diſcuſſed, but 
alſo of preventing its being diſcuſſed at 
all, and thereby avoiding the odium per- 
haps of putting ſuch negative on the 
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the elections of Fellows and Scholars, 
who are to be elected by the Provoſt and 
Senior Fellows, or a majority of them, 
the Provoſt interprets the ſtatutes ſo as 
to veſt him not only with a negative 
upon the Senior Fellows, but with an af- 
firmative power alſo of nominating every 
Fellow and Scholar, in oppoſition to the 
Senior Fellows; which makes the ſhare 
they have in the election (though they 
are tiled by the ſtatutes effors) ridi- 
culous and nugatory. With reſpect to 
this laſt ſubject of the Provolt's power 
in elections, you are referred to the power 
of election granted in the charter to the 


Provoſt and Senior Fellows, or the greater 


part of them together with the Provoſt; 


to the confirmation of that grant in the 


4th chap. of the ſtatutes; and to the 250 
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At what period the exerciſe of the 
Provoſt's general negative power, and his 
power of appointing Fellows and Scho- 
lars, even againſt any majority of the 
eleQors whatever, firſt commenced, can- 
not be preciſely aſcertained. But though 
the records of the College have been care 
fully preſerved ſince its foundation, w 
find no traces of either of theſe powers 
until the time of Provoſt Baldwin, who 
appears, from theſe records, to have exer- 
eiſed them both. Sinee which time there 
have been frequent inſtances of the exer- 
ciſe of the general negative. As to the 
power of appointing Fellows and Scholars, 
it was exerciſed by Provoſt Andrews, the 
immediate ſucceſſor of Baldwin, twice; 
but on both occaſions the votes of the 
eight electors were equally divided. And 
it has been exerciſed once by the preſent 
Provoſt, the immediate ſfucceſſor of An- 
drews, againſt the concurring votes of five 
of the eight electors. But it is appre- 
hended, that evidence even of a much 
longer continued uſage in favour of theſe 
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powers can afford them no confirmation, 
unleſs it appears that they were originally 


given, as you will ſee by the 27th chap. 
of the ſtatutes, that no uſage can coun- 
teract the ſtatutes themſelves; and ſuch 


has been the determination of the Viſi- 
tors upon a late occaſion. 


It is apprehended, that theſe powers, 


exerciſed in the extent they have been 
by the Provoſt, are neither conſonant to 
the charter and ſtatutes of the College, 
nor to the laws of the land relative to 
corporations, and therefore are void. 


The queres ſubmitted to your conſi- 


- 


Firſt. Whether the Provoſt has an 


abſolute general negative. upon all pro- 


ceedings whatever of the Senior Fel- 


lows, corporately convened at the College 
Board? 


Secondly. 


E g 


Secondly. If he has not this general 
negative, whether he be concluded by 
the concurring votes of five Senior Fel- 
lows ? 


Thirdly. Whether at elections of Fel- 
lows and Scholars he can nominate or 
appoint to the excluſion of that candi- 


date for whom a majority of the electors 
has declared ? X 


— 


Opinion of SI WILLIAM SCOTT 
on the preceding Quyeres. 


Having conſidered the {ſeveral 
paſſages of the ſtatutes that apply to 
theſe points, I am of opinion, 


I. That the Provoſt hath not a 
negative upon all proceedings what- 
ever of the Senior Fellows, and that 
the expreſſions which appear to imply 
ſuch a power do, according to later 
interpretations in ſimilar caſes, imply 
nothing more than the preſumed aſſent 
of the Provoſt involved in the opinion 
of the majority, he being preſent, al- 


though perhaps actually diſſenting 95 
his vote. | 


II. That the Provoſt is concluded by 
the concurrent votes of five Senior 
Fellows, 


; 


(nn) 


Fellows, except in the ſpecial caſes 
where the ſtatutes have expreſsly in- 
veſted him with a negative power. 


III. That no ſuch negative power 
being aſſigned to him in elections of 
Fellows and Scholars, he is concluded 


by the concurring votes of a majority 


of the electors; and cannot proceed to 
nominate or appoint to the excluſion 


of that candidate for whom a majority 


of the electors has declared. 


(signed) WILLIAM SCOTT, 
| Doctors Commons. 


Opinion of BERESFORD BURSTON, 
Eſq; on the ſame Queres. | 


25 HE Corporation of the College 
conſiſts of three integral parts, the Pro- 
voſt, the Fellows, and Scholars. The 
Fellows are diſtinguiſhed into Senior 
and Junior Fellows. The Senior Fel- 
lows are ſeven in number. The ge- 
neral government of the College is, by 
the charter of Charles and the ſtatutes, 
veſted in the Provoſt and Senior Fellows, 
or the greater part of the Senior Fellows, 
namely four, together with the Pro- 
voſt; theſe, when aſſembled, conſtitute 
the Board. The determination of the 
firſt queſtion, © Whether the Provoſt 
has a negative upon all proceedings 
« of the Board in all cafes?” depends 
upon the true conſtruction of the 
words by which this aſſembly, called 

the Board, 1s conſtituted ; and that con- 


ſtruction 


( 14 ) 


ſtruction will be beſt diſcovered by a 
collation of the ſeveral parts of the 
charter and ſtatutes, in which that af- 
ſembly and its powers are mentioned. 


But I think it neceſſary to premiſe, 
that it ſeems” to be clear and fettled 
law, that when an authority is given 
by charter to any ſele& body, and that 
body conſiſts of two or more integral 
parts, or there is a clauſe, Quorum 
A unum ſemper eſſe volumus, all that 
is required to the exerciſe of that au- 
thority is, that in the firſt caſe the 
two or more integral parts, and in the 
latter A, ſhould be preſent at the cor- 
porate act; but, when duly aſſembled, 
the affent of the majority of thoſe pre- 
fent binds the. whole, even though in 
the firſt caſe one integral part, and in 
the latter A, ſhould actually diſſent from, 
and yote againſt the ſenſe of the majority. 
Whitaker's caſe, Salkeld, 436. Cotton 
againſt Davis, Strange, 53. and many 
others, eſtabliſh this doctrine. The 

| thirty- 
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thirty-third of Henry VIII. ch. 27, 
an Engliſh act, alſo proves this to be 
the common law; that act was made 
to fruſtrate the attempts made by the 
founders of corporations to give a ne- 
gative to the head or any number, 
being the leſſer part, upon all pro- 
ceedings of the cotporation. That 
law is not, that I can find, of force in 
Ireland, not having been enacted here; 
it therefore becomes neceſſary to en- 
quire, whether the charter and ſtatutes 
of the College do in fact give this 
general negative to the Provoſt, or, in 
other words, require his perſonal and 
direct aſſent to every corporate act: 
but as ſuch a conſtruction would give 
a power unknown to and inconſiſtent 
with the common law of the land, it 
ſhould not, in my opinion, be adopted, 
unleſs the plain grammatical ſenſe and 
import of the words require it; much 
leſs ſhould it be received if the ex- 
preſſions of the charter and ſtatutes 
will admit of another eaſy and natural 
gol? + 3 conſtruction 
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conſtruction perfectly conſiſtent with 
the common law, and not productive 
of ſuch inconveniencies to the body 
corporate as the firſt manifeſtly would 
be. Theſe inconveniencies (and ſome 
of them may well be called abſurdities) 
are clearly pointed out by the ingenious 
author of the Enquiry, &c. whoſe 
pamphlet I have peer with great 
Ns 


I now proceed to a more particular 
enquiry into the meaning of the ſeveral 
paſſages in the charter and ' ſtatutes 
which relate to the power of the Pro- 
voſt and Senior Fellows as a corporate 


aſſembly. 


The firſt is a paſſage in the charter, 
page 22. In this paſſage the King 
annuls a body of ſtatutes framed by 
the Provoſt and Fellows under the 
charter of Elizabeth, except certain 


parts which he ratifies, and this a- 


mongſt the reſt, to wit, Et regimen 
* Collegn 
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« Collegii concreditum præpoſito et ma- 


jori parti ſociorum ſeniorum tantum- 


modo pro tempore exiſtentium.“ Now 
it ſeems clear that theſe words neither 
require, nor can receive any conſtruction 
but one, namely, that the Provoſt ſhould 
be preſent at every meeting, and that at 
leaſt a majority of the Senior Fellows 
ſhould alſo be preſent; but they do not 
neceſſarily imply that he ſhould actually 
aſſent to every corporate act; on the 
contrary, the aſſent of all preſent 1s, in 
law, clearly involved in the aſſent of the 
majority. 


The next paſſage is in pages 24 and 
25, where a power is given to the ſame 
aſſembly, in the very ſame words, to 
make new rules and ſtatutes in caſibus 
omi/ſrs. The ſame power is given by 
the ſtatutes in page 145 to the ſame 
aſſembly, in the very ſame words, or 
words of clearly the ſame legal import. 
Now, as I conceive it to be manifeſt 
from the principles I have laid down, 

B and 
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and the authorities I have cited, that 
theſe expreſſions have a clear, deter- 
minate, legal meaning, and that ſo 
far from implying the aſſent of the 
Provoſt to be neceſſary, they do imply 
that his conſent is involved in the con- 
fent of the majority of the aſſembly, 
legally met together; it neceſſarily fol- 
lows that, in this inſtance at leaſt, the 
Provoſt has not a negative on the pro- 
ctedings of the Board. 


The next paſſages are in pages 28 
and 29 in the charter. In the firſt, a 
power is given to the Provoſt and 
Senior Fellows of electing a Senior 
Fellow, in theſe words, Quod tunc 
bene liceat, et licebit, præpoſito 
* ceteriſque ſociis ſenioribus tunc ſu- 
« perviventibus,* vel majori ſive æquali 
parti eorundem pro tempore exiſten- 
tium una cum præpoſito, aliam ido- 
neam perſonam eligere, &c.” Now 
the expreſſions here do not differ from 
thoſe we have before obſerved upon, 

| ſave 
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' fave only by the addition of the words, 
und cum præpoſito; the buſineſs 
then is to find out the meaning of 
theſe words, for if they do not neceſ- 
ſarily imply a negative in the Provoſt, 
then the power of election is here alſo 
given to a majority of the Board, legally 
aſſembled, that is, the Provoſt and four 
Senior Fellows being preſent. The ob- 
ſervation I ſhall make here will alſo 
apply to the paſſage in page 29, where 
the power of electing a Junior Fellow 
is given to the Provoſt and Senior Fel- 
lows; the expreſſions being, with re- 
gard to the conſtruction of them, ex- 
actly ſimilar in both paſſages. The 
words then, © una cum prepoſito,” 
cannot by any rule of conſtruction be 
connected with the words, prepoſito 
cæteriſque ſociis ſenioribus tunc ſu- 
“ perviventibus;“ it would be a bar- 
barous and ſenſeleſs tautology; the 
words © præpoſito cæteriſque ſociis 
ſenioribus tunc ſuperviventibus,” are 
complete without the words, © una 
B 2 cum 
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cum præpoſito; and if the words, 
vel majori ſive æquali parti, &c. 
una cum præpoſito, are for a mo- 
ment put out of the ſentence, then the 
Provoſt and the remaining Senior Fel- 
lows muſt aſſemble together to make 
a valid meeting, and a majority of 
them, ſo aſſembled, can clearly elect. 
But the author of the ſtatutes wiſhed, 
leſt all ſhould not be eaſily aſſembled 
in the ſhort ſpace of three days, to 
make the quorum conſiſt of a leſſer 
number, therefore he proceeds with the 
words © vel. majori five æquali parti 
eorundem pro tempore exiſtentium; 
then, as it was his intention that the 
Provoſt ſhould always be of the quo- 
rum, and fearful leſt the word eorundem 
ſhould be conſidered as relative to both 
the antecedents, and include the præ- 
poſitus as well as the focrz ſentores, and 
that a valid meeting might by this 
conſtruction be had without the Pro- 
volt, he adds the words © una cum 
« prepolito,” evidently connected with 
the 
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the words © majori five æquali parti, 
&c.” and thus expreſsly provides, that 
whether all the Senior Fellows, or the 
greater or an equal part of them meet, 
the Provoſt alſo ſhall be preſent. This 
ſeems to me the natural conſtruction 
of the ſentence, and if it be, it 1s clear 
that the charter at leaſt gives no ne- 
gative to the Provoſt in the election of 
Fellows either ſenior or junior. The 
ſame mode of expreſſion occurs in page 
35 of the charter, where the power is 
given of electing a Chancellor, and the 
ſame conſtruction is evidently neceſ- 


ſary. 


Thus it appears that the charter of 
Charles has given the framing of new 
laws in caſes omitted, the election of 
Senior and Junior Fellows, and the 
election of a Chancellor, in ſuch a 
manner that neither the words of the 


charter, conſidered ſimply, nor the legal 
conſtruction of them, give a negative 


to the Provoſt; and that the ſtatutes 
have 


( 22. ) 


have purſued the charter in the caſe, 
of framing new laws in omitted caſes ; 
and as the ſtatutes were penned by 
the ſame perſon who framed the char- 
ter, and at the ſame time, it ſhould 
ſeem that if it can” be effected without 
violence to the plain import of the 
expreſſions, they ſhould receive the ſame 
conſtruction. 

The firſt part of the ſtatutes, material 
to conſider, is the fourth chap. © de au- 
thoritate Præpoſiti et ſeptem Sociorum 


„ Sentorum.” By this chapter the Pro- 


voſt is declared the head of the ſociety, 
and inveſted with the higheſt authority 
over the perſons and affairs of the Col- 
lege. This authority and precedence 
are given preciſely for the ſame reaſons 
that a head, whether called Mayor, 
Provoſt, Dean, &c. is given to every 
corporate body; and therefore as this 
form of expreſſion, this precedence and 


authority, have never, in any other 


eaſe, been conſtrued ſo as to give this 
general 
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general negative to the head of the 
corporation, no good reaſon (as it ſeems 
to me) can be given why they ſhould 
do ſo here. Beſides, as it is obſerved 
in the pamphlet before alluded to, 
though theſe words ſhould not be con- 
ſtrued as giving a general and abſolute 
negative, the Provoſt has by the ſta- 
tutes an authority which may well be 
ſtiled “ ſumma authoritas.” The fta- 
tute then appoints the ſeven Senior 
Fellows to be the aſſeſſors of the Pro- 
voſt, and directs that he ſhall manage 
all the more important affairs of the 
College by their advice and aſſiſtance. 
The next words ſhew, that the autho- 
rity of the Provoſt and Senior Fellows 
1s not to be taken merely from that ſta- 
tute, but from a collation of that with 
other ſtatutes ; they are theſe, © horum 
autem authoritas, qualis eſſe debeat, 
e partim hie et partim aliis variis fta- 
« tutis Collegii exponitur.” The ſta- 
tute then proceeds to ſtate the power 
of the Provoſt and Senior Fellows in 

theſe 


1 

theſe words, Volumus igitur ut Præ- 
e poſitus, et horum Seniorum pars ma- 
« jor, nempe quatuor, Collegii regi- 
% men, electiones omnes ſociorum, of- 
« ficiariorum, diſcipulorum et mini- 
« ſtrorum Collegii, graduumque colla- 
e tiones definiant et concludant, in 
« quibus omnibus definiendis, Præpo- 
« ſitum, aut eo abſente, Vice-Prepo- 
« fitum unum ſemper eſſe volumus.” 
Now, for the words Provoſt and Senior 
Fellows, read Mayor and Aldermen, and 
ſuppoſe this a charter given to any or- 
dinary corporation, is it poſſible to con- 
clude, according to the rules of con- 
ſtruction, which I have, as I hope, eſta- 
bliſhed, that the Mayor of an ordi- 
nary corporation would, by theſe words, 
have an abſolute negative on all the 
proceedings of it? Wherefore then 
ſhould ſo different a rule of conſtruc- 
tion be applied in this caſe? The 
words themſelves rather imply the con- 
trary, and the legal import of them is 
clearly and deciſively contrary to that 

contended 
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contended for by the Provoſt. But the 
following words conclude ſo firongly 
againſt the neceſſity of the Provoſt's 
aſſent in all caſes, that it appears to 
me deciſive. They are theſe, in di- 
« miſhone autem terrarum aut. tene- 
« mentorum domuumve ad firmam, et 
omnibus aliis inſtrumentis faciendis, 
« que ſigillo Collegii munienda ſunt, 
“ nihil unquam fiat, niſi conſentiente 
* et ſuffragante Præpoſito; aut ſi fiat, 
« pro irrito habeatur.” If the author 
of the ſtatutes had conceived, that by 
the former words he had made the di- 
rect and perſonal aſſent of the Pro- 
voſt neceſſary to all tranſactions, he 
never would have ſpecified particular 
inſtances where that aſſent ſhould be 
neceſſary. The obſervation ſeems to 
me the ſtronger likewiſe, becauſe thoſe 
matters which are the ſubject of the 
latter clauſe, are perfectly diſtin from, 
and unconnected with thoſe which are 
the ſubjea of the firſt clauſe. By the 
words © regimen Collegii“ in the firſt 

7 clauſe, 
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clauſe, I underſtand the government 
and regulation of the members of the 
ſociety dwelling together in the Col- 
lege. Then it is plain that the leaſing 
their poſſeſſions, and ſealing inſtruments, 
have nothing to do with that govern- 
ment, the elections of Fellows, Scho- 
lars and officers, and the conferring of 
degrees. The meaning of the ſtatute 
then appears to me to be this: The 
general government and regulation of 
the members of the ſociety, the elec- 
tion of Fellows, Scholars and officers, 
and the conferring of degrees, ſhall be 
managed by a Board, at which ſhall be 
actually preſent the Provoſt and Senior 
Fellows, or at the leaſt the Provoſt and 
a majority of the Senior Fellows. When 
the Board is thus duly conſtituted, mat- 
ters ſhall be determined, as the law has 
provided, by a majority of that Board, 
which involves the aſſent of all the 


other members; but with reſpe& to 


leaſing the college lands, &c. we re- 
quire the direct and perſonal aſſent of 
the 
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t 
the Provoſt ſo far, therefore, he ſhall 


have a negative on the proceedings of 
the Board. I do not think it neceſſary 
to obſerve on the remaining expreſ- 
ſions of this chapter. The author of 
the pamphlet has proved that they 
will eaſily receive a conſtruction ſimi- 
lar to that which I have given the reſt; 
and it would be a ſtrange thing to give 
them a conſtruction, deſtructive of the 
plain import and ſenſe of the reſt of 
the chapter. Beſides, it cannot be ſup- 
poſed that in the caſe there put, of call- 
ing up, pro tempore, Junior Fellows 
to the Board, it was intended that the 
rule of proceeding ſhould be different 
from that which was the rule in ordi- 
nary caſes. 


I 

F By the fifth chapter, the election of 
3 Scholars is given to the Provoſt and 
3 Senior Fellows, in theſe words, © in 
e diſcipulorum electione, quoties locus 
* aliquis quocunque modo vacaverit, 
« yolumus et ſtatuimus, ut a Præpoſito 


cc et 


( 28 ), 
« et ſeptem Senioribus, aut ſaltem ma- 
« jori parte eorundem, alius aptus, et 
* habilis in locum vacuum aſſumatur.” 
F am clearly of opinion that by theſe 
words the Provoſt has no right of no- 


mination of a Scholar, nor any negative 
upon one elected by a majority of the 


electors. The electors are the Provoſt, 


or in his abſence the Vice-Provoſt, and 
the Senior Fellows, or the greater part 
of them. There is not, that I have 
obſerved, a ſingle expreſſion in the 
whole chapter, from which the right of 
nomination of a Scholar by the Provoſt 
can be inferred. 


The ſeventh chapter treats of the 
election of Junior Fellows, and pro- 
feſſes to determine upon the right of 
election and the qualifications of the 
candidates. | 

After deſcribing the qualifications of 
the candidates, the power of election 
is given in theſe words, eligendi po- 

teſtas, 


8Z ( 29 )) 


= « teſtas, ut antea ſtatuitur, fit penes 
| « Prepoſitum et majorem partem Soci- 
« orum Seniorum.” "Theſe words, © ut 
« antea ſtatuitur,” muſt refer, as I con- 
F ceive, to the clauſe in the charter, page 
3 29, where the election of Junior Fel- 
3 lows is given, and which I have before 
n obſerved upon. Now nothing can be 
plainer, in my opinion, than the mean- 
Xx ing of the words * eligendi poteſtas 
| « ſit penes Præpoſitum et majorem par- 
4 « tem Sociorum Seniorum,” It conſti- 
4 tutes them a ſufficient number to de- 
6 termine upon the election. The Pro- 
| 3 voſt and all the Senior Fellows may un- 
© | doubtedly attend and be electors, and 
L the majority of them may elect; but 
4 if the Provoſt and the greater part of 
4 the Senior Fellows attend, the reſt be- 
4 ing abſent, by reaſon of ſickneſs or 
any other cauſe, they are a quo- 
rum, and the majority of them may 
elect; and my opinion clearly is, that 
this chapter of the election of Junior 
Fellows does not give any power of 


nomination 


K 

nomination (meaning by that term a 
right of appointing) to the Provoſt; 
that it does not give him a negative 
upon the votes of the Senior Fellows; 
but that, by the true conſtruction of 
this chapter, /e is duly elected for 
whom a majority of the electors ſhall 
vote. Indeed to ſuppoſe this chapter 
to give an excluſive right to the Pro- 
voſt, of electing a Junior Fellow, would 
contradict the whole import of the 
chapter. The Senior Fellows are ex- 
preſsly declared to be electors; they are 
to take a ſolemn oath as ſuch; they are 
ſubjected to ſevere penalties if they vote 
corruptly; and yet after they have all 
voted for a candidate, the Provoſt, ac- 
cording to the conſtruction contended 
for, may name, or in fact elect, ano- 
ther. 


The twelfth chapter treats of the 
office of Vice-Provoſt, and directs the 
manner of his election. The power of 
eleQion is given in theſe words: Vo- 

« lumus 


1 
_— 


* 


( 8 )) 


lumus ut e Sociis Senioribus quotan- 
nis, tempore nempe finalis computi, 
«+ eligatur aliquis ad officium Vice- 
fPræpoſiti, per Præpoſitum et majo- 
rem partem Sociorum Seniorum.“ 
This power is given in the ſame words, 
by which the power of electing Junior 


Fellows is given by the ſeventh chap- 


ter, and therefore the words muſt re- 
ceive the ſame conſtruction in both. 
It is contended that in both they make 
the direct and perſonal aſſent of the 
Provoſt neceſſary; that in the former, 
with reſpect to the election of Junior 
Fellows, they in fact veſt the whole 
power of election in the Provoſt. Now 
nothing can be clearer than that the 
framer of theſe ſtatutes did not intend 
that theſe expreſſions, taken ſimply and 


by themſelves, ſhould have either of 


thoſe effects in either place; and that 
he very well knew that if they ſtood 
ſimply and by themſelves, no perſon 
would give them that conſtruction in 
either place; he has, therefore, in this 
twelfth 
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twelfth chapter, by expreſs words made 
the aſſent of the Provoſt neceſſary to 
the election of a Vice-Provoſt : and, as 
if conſcious that he was putting this 
election upon a different ground from 
the other elections appointed by the 
ſtatutes, he has aſſigned his reaſons. 
The words are, Sed quia offici um 
hoc, ægrotante vel abſente Præpo- 
fito, multum conducit ad regimen et 


pacem ſtudentium, neminem volu- 


mus ad hoc munns eligi, niſi con- 
* ſentiente et approbante Præpoſito.“ 
Is not this in terms admitting that, by 
the true conſtruction of the firſt words, 
a majority of the electors might have 
elected a Vice-Provoſt, etiam diſſen- 
tiente et non approbante Prapoſito ?” 
And where the right of election is gi- 
ven by the ſame or a ſimilar form of 
words, in other parts of the ſtatutes, 


without this proviſo, can any thing 


be more fair than to give them that 


conſtruction, which the framer of the 


ſtatutes has himſelf given to them in 
this 
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6 
this paſſage? So in the nineteenth 
chapter, where the election of a Burſir 
is directed to be made, a Præpoſito 
«* et majori parte Seniorum,” it is plain 
that both by the rule of law, and, the 
intention of the framer of the ſtatutes, 
as explained by himſelf, the aſſent of 
the Provoſt is by no means neceſſary, 


much leſs has he a negative or a power 


of appointment. 


The next material chapter is the 
twenty-fifth, which profeſſes to treat 
of the time and form of elections. The 
right of election had been given and 
defined in the former chapter, and it 
would be ſomewhat ſtrahge if that right 
ſhould be totally altered, and in a great 
meaſure annihilated in this, which treats 
merely of the form and time of elections. 
This chapter relates both to the elec- 
tions of Junior Fellows and Scholars ; 


and if it gives. to the Provoſt a right 


of nominating them, in oppoſition to 
the votes of a majority of the elec- 
G tors, 


6 

tors, it does ſo, in my opinion, in di- 
rec contradiction to the power of elect- 
ing Scholars given in the fifth chapter, 
and, as I conceive, in contradiction alſo 
to the power of electing Junior Fellows 
given by the charter and ſeventh chap- 
ter. If, therefore, the words can poſ- 
fibly receive a conſtruction conformable 
to the plain conſtruction of the other 
chapters and the charter, it ſhould ſeem 
reaſonable to give them that conſtruc- 
tion. os 1 


This ſtatute, the twenty- fifth, directs 
that the Provoſt and Senior Fellows 
ſhall aſſemble on the day of election in 
the Chapel, that the ſtatutes concerning 
the qualifications and election of Fel- 
lows and Scholars, together with this 
twenty-fifth chapter, ſhall be read; by 
which it is evident, that the framer of 
the ſtatutes did not imagine that the 
former ſtatutes, by which the power of 
election was, as we have ſeen, given to 
the majority of votes of the electors, 

duly 
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duly aſſembled, were annulled or ren- 


dered nugatory, or in terms contra- 


diced, by this twenty- fifth chapter. It 
then preſcribes the form of a very ſo- 
lemn oath, which each elector is direct- 
ed to take; by this oath each eleQor 
ſwears, that he will faithfully and ho- 
neſtly obſerve the directions of the ſta- 
tutes, and will nominate and elect ſuch 
only as he, in his conſcience, ſhall judge 
to be qualified according to thoſe ſta- 
tutes. Now it is not to be conceived, 
that the framer of this oath had it in 
contemplation to render the votes of 
all the Senior Fellows, thus ſolemnly 
given under the ſanction of an oath, 
of no effect, if it ſhould pleaſe one of 
the eleQors to difter in opinion from 
them? This, however, would be the 


effect if the Provoſt's direct and per- 


ſonal aſſent was eſſentially neceſſary. 
Much leſs can it be imagined, that it 
was his intention to give to one of the 
electors only the ſole and abſolute power 
of determining the election at his will 

[3 C 2 and 
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and pleaſure ; this would be the effect 
x the Provoſt has the power of nomi- 
nation contended for. The ſtatute 
then directs a ſcrutiny of the votes to 
be made by the Provoſt, or in his ab- 
ſence by the Vice-Provoſt, and the two 
ſenior of the Senior Fellows preſent, 
and then the ſtatute proceeds in theſe 
words: © Ea (ſcilicet ſuffragia) ſcruta- 
«. tores diſcriminabunt, et in quem, vel 
e gquos, major pars Sociorum Seniorum, 
una cum Præpoſtto, vel, eo abſente, 
Vice-Præpoſito, conſenſiſſe deprehen- 


„ detur, 1s, vel illi, pro electo, vel elec- 


tis, habeantur, et mox pronuntia- 
« buntur a Præpoſito. This ſcrutiny 
is evidently for the purpoſe of deter- 
mining upon whom the election is to 
fall, that is, according to the conſtruc- 
tion I have given to the other parts of 
the ſtatutes, to determine for whom 
the majority of the electors, including 
the Provoſt, have voted; but, accord- 
ing to the conſtruction contended for, 
the ſcrutiny is for the purpoſe of en- 


quiring 


e 3 FY =, 
3 K 2 AC N cu * NOS 2 * 8 1 7 1 
2 „ n 5 1% TY —_ 3 "JO ARE. La = _ 1 S , 9 
* - 7. 1 * — a (EF =. VET =" Wo TY £2 r b a A f 
EIS ES 4 "I 24 £0, 3% 8 WS * 8 I 
2 4 — LK b 6 -#S Fwy. ſy 4 1 
2 bY 7 . Las! 0 N 'A by L * 
— n. #- a> af» 73) $ Cn _—_— 
_ L 8 C = i = 4 * 


1 
—_— 
= 

# * 4 

"4 * A. 
1 * 
7 7 

" 41 
_ 
bs * 
x 
Þ 54 
Xe 
2 
FF, 201 
* 2 2 . 
1 
= 2 
_ 
1 
. 
„ 

1 

1 1 F 3 % 
A 

9 
REY 
9 ts 

FG 
5 4 * + 
am 
„ 
1 

B 7 . 

_ = 
1 8 
bes 7 
2, _ 
— 
1 
. 
4. 
_- = 
_ 
Be 
1 
=. 
iy .» WI 
8 
4 
«RM 
W I 
1 
2 
» a 
_— 
243 
Ig 2 
11 
_ 
2 Ek 
= =, 
. 
3 by 
SE. / 
ow 
_-- 
""z - 
* 
2 
1 
13 
"= al 
" 
> OO 
8 
SY i. 
1 ; 
2 
* * 
4 
= 
2 5 
9 
2 
A 
$5 
1 
8 
. 1 : 
3 
b. *. 
3 
"TI 
— 2 
i # 
A 
7:4. 
WE. 
7 
= 
' 
1 
1 — 
2 
1 
<7 
jp *, 
8 
1 
>; 
* 
ts 
_"— 
1 
E Y £ 
be 
——_ 
8 
Wh 4 
+ 2 260 
"> 
- 
© 
-: = 
* - = 
7 * 
5 
py 
— 
"= 
* 
= 
Wh 
7 
3 
1 " 
ES 
En 
5 of 
4 1 1 5 
a8 
- 23 
—— 
1 
=. 
_— 
KS 
__— 
"30 
- ed 
8 
" 0 
, = 
"46 
3 
A ; 
. 
1 
"Ip 
hy. "9 
* 
5 
& So 
* 
2 
RR 
= 
"Py "i 
1 
> 
N 
A yn 
Fa 
* 25 
3 
"Tz 7% 
Ef 
* 
Ch 
1 
"—- 


* 
* 
= 
4 
2 
by. 


_—_ 4 I WP. 1 N . ERIE n . ä * 2 * SRP 8 n - r 
5 — IE ag ge By Es . = £8 _ FEE 0 . de 8 — r r „ WE RR FEE | kc 

«5 3 . R 3 JFC ²˙ A n 8 e e OY 3G 7777. ß Bo ES 1 "© en 

PLIES N > <=. p - r G 3 . WY 1 1 2 n * 3 N 1 52 0 * ML 3 "#-IP 3 Rr n 2 ws E $a Y 
> FF de TT ae bas ns”: D 8 D „ ˙MA ⁰ c-. ESI Cn ̃⁵¾—w!r ES 2 at ls er a Fa, OY — . FN . i leg i ES r : 
— — 2 r E n e n a N r K e P 2" 2 6 Stef ; r {LE 
by *X > Wi 8 Cats, r e . i nr Sat” e BC th re Ee r 8 e Tis FF fn OS Ces oo 5 3 e e 
- ge DR 4-7 A * . Nee Y N z 4 © 8 8 1 g 2 5 
TER + * 2 2 : 4 * 


= - 10 FD. 8 
N L SY 


( 0 3 
quiring whether a majority of the Se- 
nior Fellows have or have not voted 
for the ſame perſon for whom the Pro- 
voſt has voted; if they have not, 
though all the Senior Fellows ſhould 
have voted for the ſame perſon, their 
votes are of none effect; that is, the 
Provoſt's direct and perſonal aſſent is 
eſſential to the eledion. Now, be- 
ſides that this conſtruction is incon- 
ſiſtent with tlie power of election giv- 
en by the charter and the fifth and 
ſeventh chapters of the ſtatutes, the 
words themſelves will not, without 
violence to grammar and the idiom of 
the Latin language, ſuffer it. The con- 
ſtruction then will be this, © et in quem 
major pars ſociorum ſeniorum depre- 
* hendetur conſenſiſſe una cum præpo- 
« ſito, is pro electo habeatur” — which, 
with the author of the pamphlet, I con- 
ceive to be a barbarous mode of expreſ- 
ſion, not to be juſtified by any other 
inſtance.in the ſtatutes. The true con- 
ſtruction I conceive to be this, © et in 
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quem major pars ſociorum ſeniorum 
* una cum prepolito deprehendetur 
% conſenſiſſe, is, &c.” Then the ſenſe of 
the paſſage will be, that if a majority 
of the electors, namely, the. Senior 
Fellows and Provoſt, ſhall be found to 
have voted for any one candidate, he 
ſhall be conſidered as duly elected. 
The words, in my judgment, bear this 
conſtruction more eaſily than the other, 
and it is moreover agreeable to the 
ſenſe of other paſſages in the ſtatutes 
relative to the ſame ſubject. This con- 
ſtruction is conſiſtent with the clauſe 
in the ſeventh chapter, that they only 
ſhall be elected Fellows, of whoſe 
piety, learning and manners the Pro- 
voſt and ſeven Senior Fellows have a 
good opinion. The ſolemnity of the 
oath directed to be taken by the ſeven 
Senior Fellows, the ſevere puniſhment 
denounced againſt ſuch of them as 
ſhall corruptly vote, are all perfectly 
conſiſtent with the ſenſe here given to 
this paſſage; but, as far as I can judge, 
are 


( 9 ) 
are not to be reconciled to the other 
conſtruction. As the paſſage I have 
juſt obſerved upon is ſuppoſed to re- 
quire the direct and perſonal aſſent of 
the Provoſt to the election of every 
Junior Fellow and Scholar, ſo that 
which immediately follows is ſuppoſed 
to give to the Provoſt the abſolute 
nomination and appointment of every 
Scholar a d Junior Fellow: it runs 
thus, Quod fi primo, vel ſecundo 
+ ſcrutinio, electorum major pars cum 
„ præpoſito, vel eo abſente vice- præ- 
« poſito, non conſenſerint, eo caſu in 
« tertio ſcrutinio, is vel illi pro electo, 
vel electis ſunto, quem vel quos 
præpoſitus, vel eo abſente vice- præ- 
„ poſitus nominabit. The conftruc- 
tion uſually given to this paſlage is, 
that if in the firſt and ſecond ſcrutiny 
it ſhall be found, that the majority of 
the Senior Fellows have not voted for 
the ſame candidate for whom the Pro- 
yoſt has voted, then upon the third 

| | the 
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the Provoſt ſhall have a power of no- 
minating the Fellow or Scholar. 


This conſtruction is evidently found- 
ed upon that conſtruction of the firſt 
paſſage, which makes the perſonal aſ- 
ſent of the Provoſt neceſſary to the 
election. If, therefore, I have ſuc- 
ceeded in proving that conſtruction of 
the firſt paſſage to be erroneous, it fol- 
lows that the ſecond paſſage cannot 
have the meaning aſſigned to it, be- 
cauſe it would be then in terms con- 
tradictory to the firſt. The firſt paſ- 
ſage, according to the conſtruction 
which I have adopted, declares him 
to be duly elected for whom a majority 
of the electors, namely, the Provoſt 
and Senior Fellows, ſhall vote, whether 
the actual vote of the Provoſt be with 
that majority or not. The uſual con- 
ſtruction of the ſecond paſſage gives a 
power of nomination to the Provoſt, 
unleſs he ſhall have actually voted 
with the majority upon the firſt or 

b ſecond 
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ſecond ſcrutiny. Theſe two conſtrucy 
tions cannot ſubſiſt together, therefore 
if my conſtruction of the firſt paſſage 
be right, the uſual conſtruction of the 
ſecond muſt be wrong. 


My opinion then is, that the Pro- 
voſt has not a negative upon all pro- 
ceedings of the Board in all cafes; and 
further, that he has not a negative in 
any caſe but the election of a Vice- 
Provoſt, the letting to farm the poſ- 
ſeſſions of the College, and the execu- 
tion of deeds, which are to be authen- 
ticated by the College ſeal. 


As to the ſecond quere, whether the 
Provoſt be concluded by the concur- 
ring votes of five Senior Fellows ? 


I am of opinion that he is, 


As to the third quere, whether at 
elections of Fellows and Scholars the 
Proyoſt can nominate to the excluſion 


of 
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of that candidate for whom a majority 
of the electors has declared ? 


I am of opinion that the Provoſt 
cannot nominate a Fellow or Scholar 
in any caſe in which a majority of 
the eleQors has declared for any can- 
didate, whether the Provoſt's vote be 
with the majority or not; but that 
where upon the third ſcrutiny the 
votes for any two ſhall appear to be 
equal, then that candidate for whom 
the Provoſt ſhall vote ſhall be elected; 


and as the number of electors are 


eight, this nomination may take place, 
although four of the Senior 8 
Would N from him. | 


The opinion I have given has been 
formed upon as accurate an examina- 
tion and collation of the ſeveral parts 
of the charter and ſtatutes which relate 
to theſe matters as I have been able 
to give to them. The queſtions which 

{, HB hive 
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have ariſen are undoubtedly of diffi- 
culty and importance. Having been 
called upon as a profeſſional man, for 
my opinion upon theſe queſtions, it 
became my duty to give that opinion 
fully and freely. I have gone farther, 
I have aſſigned my reaſons at large, 
and ſubmitted them to the conſidera- 
tion of the learned gentlemen who 
have thus called upon me. Per- 
haps. I ſhould haye acted more diſ- 
creetly if I had given my opinion, and 
reſerved the grounds upon which I 
formed it to myſelf. I have no doubt 
that, either through defect of judgment 
or want of leiſure ſufficiently to con- 
ſider ſo great and involved a ſubject, 
or both, I may have fallen into many 
errors. They will not eſcape the pe- 
netration of thoſe for whoſe peruſal 
this opinion 1s intended; and I am 
ſatisfied they will be cenſured with 
candour and indulgence ; but even 
theſe errors may be of uſe to them, or 
it 0 others, 
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others, who may be called upon to 
conſider theſe queſtions. | 


( (Signed) 


BERESFORD BURSTON. 
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Opinion of MICHAEL SMITH, Eſq; 
on the ſame Queres. 


Tus firſt query propoſed to me is, 
* has the Provoſt a negative upon 
% all proceedings of the Board in 410 


« caſes?” 


To which I anſwer that, in my 
opinion, he has not; and that J incline 
to think he poſleſſes it in one caſe 
only, viz. in the election of a Vice- 
Provoſt : for the paſſage in the ſtatute, 
chap. 4, which ſeems to imply ſuch 
a power © in all acts requiring the 
College ſeal,” means, in my judg- 
ment, nothing more than that upon 
thoſe occaſions the Provoſt himſelf 
muſt be perſonally preſent; that he 
cannot be repreſented by the Vice- 

Provoſt, 
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Provoſt, but muſt by his own ad7ua/ 
or virtual concurrence and co-ſuffrage 
ratify whatever is then done: however, 
J conceive that his virtual conſent and 
co-ſuffrage, involved in the ſenſe of 
the majority of the then quoram, will 
ſufficiently ſatisfy the words, © niſi 
conſentiente & ſuffragante prepoſito ;” 
but this I conſider as a point of much 
doubt and difficulty. As to his claim 
of an univerſal vero, it ſeems to me 
to be adverſe to every rule of law, and 
every principle of reaſon and ſound 
policy; and, therefore, as I conceive, 
the ſtatutes, to ſupport ſuch a claim, 
ought to be ſo clear and explicit as to 
remove all poſſibility of doubt on the 
ſubject; inſtead of which they ſeem to 
me, both in the letter and in the ſpirit 
of them, utterly to reprobate and con- 
demn it. This claim, as I learn, is 
principally founded upon thoſe paſſages 
in the charter and ſtatutes, which give 
the power of determination and final 
deciſion © in all elections and col- 
“ leziate 
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% legiate matters of moment to the 
« Provoſt and the majority of the 


« ſeven Senior Fellows,” it being con- 
tended that the words by which that 


power is granted, clearly ſnew that the 
«* acfual concurrence and co-ſuffrage of 
the Provoſt is indiſpenſably neceſſary 
to render the unanimous vote of four 
Senior Fellows of any avail.” Now, 
as I am decidedly of a contrary opinion, 
and as I feel an anxious wiſh to juſtify 
that opinion to the beſt of my power, 
I ſhall beg leave (though perhaps out 
df the ſtrict line of my duty as a 
lawyer only called upon for his opi- 
nion) to ſtate and examine ſomewhat 


critically the paſſages relied on in ſup- 
port of that claim. 


(e 
ee 


te 


The charter of Charles, page I”, 
(Ato edition) in providing for the fill- 
ing up of vacancies among the Senior 
or Junior Fellows or Scholars, uſes 
theſe words, © tunc deinceps liceat & 
* hcebit præpoſito cæteriſque ſociis ſe- 


„ moribus 
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nioribus tunc ſuperviventibus, (or 
in the caſe of a Junior Fellow © præ- 
e poſito & ſenioribus ſociis) vel majori 
parti eorundem, &c. una cum præ- 
« poſito, aliam idoneam perſonam, &c. 
eligere, nominare, &c.“ 


The fourth chapter of the ſtatutes, 
page 31, in providing for ſupplying the 
place of any Senior Fellow abſent from 
the College by the adjunCtion of a Junior 
Fellow to the Board, has theſe words, 
« et. quicquid præpoſitus cum aſſenſu 

'« & conſenſu quatuor ex hoc numero 
« ſeptenario ſic conflato egerit, ratum 
« eſto.” 


Ihe fifth chapter directs that the 
elections of Scholars ſhall be, a præ- 

« poſito & ſeptem ſenioribus, vel ſal- 
tem majori parte eorundem.” And 

. the twenty-fifth chapter, page 85, in 
preſcribing the form and time of elect- 

ing Junior Fellows and Scholars, uſes 
theſe words, ea (ſcil. ſuffragia) ſcru- 

| 4 tatores 
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* tatores diſcriminabunt, & in quem 
% vel quos major pars ſociorum ſe- 
* niorum una cum præpoſito, vel, eo 
* abfente, vice- præpoſito, conſenſiſſe 
deprehendetur, pro electo vel electis 
e habeantur; quod fi primo vel ſe- 
cundo ſcrutinio, electorum major pars 
cum præpoſito, &c. non conſenſerint, 
eo caſu in tertio ſcrutinio, pro electo 
vel electis ſunto, quem vel quos 
« prepoſitus, &c. nominabit.” 


The foregoing are, as I apprehend, 
the principal paſſages upon which the 
Provoſt refts his claim of an univerſal 
negative: and as the feveral clauſes 
cited from the ſtatutes, purſue and al- 
moſt echo that which I have cited from 
the charter of Charles, it ſeems to me, 
that if the true import and meaning 
of the latter clauſe can be aſcertained, 
no doubt ought to remain as to the 
conſtruction of the others; eſpecially 
as the ſtatutes cannot be underſtood 
ſo as to be inconſiſtent with the char- 

D | ter. 
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ter. Let me then conſider the charter 
clauſe, liceat- & licebit præpoſito & 
“ ſenioribus ſociis.” Had the clauſe 
ended there, without adding the words 
„% vel majori parti eorundem,” no 
doubt, as I conceive, could poſſibly be 
entertained, but that a majority of the 


Provoſt and ſeven Senior Fellows (viz. 
nue Seniors, or the Froveſt and four 


Sentors) would, in cafe the whole body 
attended and voted, decide any elec- 
tion: for to conſtrue theſe firſt words, 
as making the actual concurrence of 
the Provoſt indiſpenſably neceſſary, 
would infer an equal neceſſity for the 
actual concurrence of each and every 
of the Senior Fellows -an abſurdity 
too groſs for common ſenſe. Theſe 
words, therefore, ſtanding ſingly, would 
have clearly veſted the election-right in 
a majority of the preſcribed quorum, 
viz. of the Provoſt and ſeven Seniors. 
But the charter did not ſtop at theſe 
words; and why? obviouſly becauſe 
it meant to grant ſomething more than 


thele 
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theſe words would have paſſed: for 
the ſubſequent words are clearly not 
words of exception or limitation, con- 
trolling or abridging what had been 
before granted; the charter, therefore, 


proceeds thus, vel majori parti ec- 


rundem una cum præpoſito; that 
is, © the quorum competent to ele 
« need not conſiſt of 4 the Senior 
« Fellows and the Provoſt; it ſhall 
* ſuffice if a majority of them, 7Zoge- 
« ther with the Provoſt, attend; and 
« ſuch majority, together with the 
Provoſt, ſhall and may elect, &c.“ 


. 


** 


Now to ſhew that this is the true con- 


ſtruction of the clauſe, I will endeavour 
to point out the incongruity, and (as 
it ſeems to me) abſurdity,” involved in 
that conſtruction which goes to ſup- 
port the Provoſt's claim. The advo- 
cates for that claim inſiſt that the 
words © vel majori parti eorundem 
und cum prapoſito,” muſt mean 
that it ſhould and might be lawful 


for a majority (viz. four) of the Senior 


D 2 Fellows, 
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Fellows, having the actual co-ſuffrage of 
the Prove/t, to ele, &c.; but a mo- 
ment's conſideration will demonſtrate 
that ſuch was not the meaning of the 
charter; for, if that were its meaning, 
the adding of the words relied on 
would have been. vain and utterly un- 
neceſſary; becauſe under the firſt 
words of the clauſe, viz. © prepoſito 
« & focus ſenioribus, it would have 
been lawful (as I truſt I have already 
ſhewn) for a majority, viz. four, of the 
Seniors, together with the Provoſt, to 
elect, &c. Therefore, as the words 
vel majori parti eorundem, &c.“ muſt 
be underſtood as meant to grant ſome- 
thing not granted before, and as the 
conſtruction ſtated to be put upon 
them by the Provoſt would entirely 
prevent their having any ſuch opera- 
tion or effect, its fallacy (as it ſeems 
4 to me) ſtands demonſtratively proved. 
A But it may be aſked, why ſuch a 
| ſeemingly ſtudied change of expreflion ? 
why day vel majori parti eorundem 

>. 
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una cum præpoſito, inftead of vel 


præpoſito et majori parti corundem ?” 
_ I anſwer, partly to prevent a mifcon- 
ſtruction or miſapplication of the word 
eorundem, by extending it to the Pro- 
voſt as well as the Senior Fellows ; but 
principally to vindicate and mark the 
intent of the charter, viz. that a mere 
majority of the Senior Fellows, without 
the Provoſt, ſhould not be a quorum 
competent to proceed upon any elec- 
tion. And here let me aſk, if the idea 
of the charter was, that under the firſt 
words, viz. © præpoſito & ſociis ſenio- 
„ ribus,” the actual co- ſuffrage of the 
Provoſt ſhould be neceſſary, why vary 
the mode of expreſſion in the ſubſe- 
quent words? ſince in that caſe © vel 
« præpoſito & majori parti ſociorum 
ſeniorum, would convey the idea 
contended for by the advocates of the 
claim as effectually as the words uſed. 


The words in chapter four, page 31, 


appear to me to have been introduced 


(and 
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(and neceſſarily - too) in order to give 
validity to the proceedings of a new, 
anomalous kind of Board, not ſanction- 
ed by the charter, and to import 
merely that © whatever ſhall be done 
* by the Provoſt, as the chief execu- 
tive magiſtrate and head of the ſo- 
* ciety, under the authority of the pre- 
« vious aſſent and conſent of a majority 
M that new Board, ſhall be valid. 


The words in the fifth chapter, page 
32, reſpecting the election of Scholars, 
are in my opinion merely deſcriptive 
of. the guorum, competent to elect 
upon theſe occaſions, and rather make 
againſt than for the claim of an uni- 
verſal negative; becauſe the obſerva- 
tions which I have already made on 
the charter clauſe, do, as I conceive, 
demonſtratively ſhew the miſchief and 
abſurdity which would enſue, if words, 
ſuch as theſe under conſideration, were 
to be conſtrued as implying the neceſ- 
fity of the Provoſt's actual concurrence 

and 
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and co-ſuffrage in the election of a 
Scholar in order to make it valid. 


The paſſage in the twenty- fifth chap- 
ter, page 85, ſo literally purſues the 
charter clauſe, already obſerved upon, 
that if J am right in my conſtruction 
of that clauſe, I think it follows of 
neceſſity that the conſtruction put 
upon the twenty-fifth chapter, by the 
advocates of the Provoſt's claim, can- 
not be ſupported, becauſe it would in 
that caſe tend to diveſt the Senior Fel- 
lows of charter rights, and. to inveſt 
the Provoſt with: an unconſtitutional 
and dangerous prerogative. 


19 The ſecond queſtion propoſed to me 
is, „if the Provoſt has not ſuch an 
© univerſal negative, is he concluded 


by the concurring votes of „iu, Senior 
Fellows?“ 


To this I anſwer, that I conſider it 
as a matter of doubt whether the Pro- 
Gus yoſt 
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voſt be ſo concluded with reſpe to 
any buſineſs requiring the ſanction of 
the College Seal, or in the election of 
a Vice-Provoſt; but that in all other 
caſes I think he ir. 


The third quere put to me is, © can 
& the Provoſt nominate a Fellow or 
* Scholar at elections to the excluſion 
of that candidate for whom a majo- 
<« rity of the electors has declared ?” 


I anſwer, that I am firmly of opi- 
nion - he cannot; nor do I think him 
- empowered to nominate in ary caſe 
except where there is no majority of 
the conſtitutional electors in favour of 
any candidate, where the power of 
nomination 1s expreſsly given to him 
by the ſtatutes. - 


(Signed) 
MICHAEL. SMITH. 


Obinion 


66 


Opinion of EDWARD LAW, Eſq; 3 
| on the ſame Queres. 


FirsT Quere. Whether the Pro- 
voſt has an abſolute general negative 
upon all proceedings whatever of the 


Senior Fellows, corporately convened at 
the College Board ? 


Anſwer. I am clear that the Pro- 
voſt has not a negative upon all ſuch 
proceedings of the Board. Indeed I 
am not fully ſatisfied reſpecting his 
right to exerciſe a negative voice in 
any caſe except in the election of a 
Vice-Provoſt, in which caſe I think 
the ſtatutes require his approbation, not 
as involved in the conſent of the ma- 
Jority, but as individually and ſepa- 
rately given in order to render ſuch 
election valid. 


The 
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The language of the ſtatutes (cap. 4.) 


ſeems at firſt view very favourable to 
the Provoſt's claim of a negative in 
another inſtance, viz. in the leaſing of 
lands, &c. and in reſpect to other acts 
which are neceſſarily done under the 
College Seal; but I incline very ſtrong- 
ly to think, that the ſole diſtinction 
pointed at by the framer of the ſta- 
tutes in uſing the words © in dimiſ- 
& ſione aulem, &c.“ was a diſtinction 
between caſes in which the actual 
preſence and vote of the Provoſt him- 
ſelf might be diſpenſed with, and 
thoſe in which his preſence and vote 
ſhould be abſolutely required. In the 
election of Fellows and other matters 
of ordinary College government, his 
abſence may be ſupplied by a Vice- 
Provoſt; but the College Seal is not 
to be put to any inſtrument 7/4 conſen- 
tiente & ſuffragante præpoſito; that is, as 
T underſtand it, unleſs the Provoſt be 
actually preſent and voting on the 
ſubject. What the meaning of the 


word 
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word conſentiente, or rather what is the 
nature of that conſent of the Provoſt, 
which the ſtatute in this chapter re- 
quires, muſt, I a;>prehend, be collected 
from a fair compariſon of other parts 
of the flatutes where the ſame or a 
ſimilar form of expreſſion occurs, or 
where the general powers of the Pro- 
voſt and Senior Fellows are treated 
of. 


The charter of Elizabeth, page 6, 
makes the Provoſt an eſſential integral 
member of that corporate aſſembly in 
which the power of electing Fellows is 
veſted, but aſligns to him no ſpecial 
or ſuperior authority beyond that of 
the other members preſent at that aſ- 
ſembly. The charter of Charles, page 
22, annulling in moſt other reſpeas 
the ſtatutes which had been made un- 
der the power granted to the Provoſt 
and Fellows for that purpoſe by the 
charter of Elizabeth, expreſsly ſaves 
and confirms the *: regimen Collegii 

* concreditum 
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« eta præpoſito & majori parti 


« fociorum ſeniorum pro tempore exiſ- 
«© tentrum, virtute eorundem ſtatutorum 


4 prædictorum.“ The charter of Eliza- 


beth, page 6, requires elections of Fel- 


lows and Scholars to be made within 
two months after the vacancy ſhould hap- 
fern. The charter of Charles, page 28, 
profeſſes only to change the time of 
ſuch elections, which it directs for the 
future to be made on the Trinity 
Monday next after the vacancy. And 
there is nothing in page 29 reſpecting 
the election of either Senior or Junior 


Fellows, which does in fair conſtruction 


make any change in the * regimen 
« Collegit,” in this particular, as be- 
fore conferred upon and confirmed to 
the Provoſt and majority of the Senior 
Fellows. And this conſtruction of the 
ſtatutes, as derived from the charter 
of Charles, (referring to that of Eliza- 
beth) has the greater weight, becauſe 
it appears from the charter of Charles, 
page 23, that the ſtatutes, by which the 

College 
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College was thereafter to be governed, 

Were then fully framed and completed, 
in formam redaQa, uti jam videre 
<« eſt manu noſtra regali fignata.” 


The fourth chapter, page 50, directs 
only reſpecting the eleQions of Fellows, 
that they ſhall be made by the Provoſt 
and major part of the - ſeven Senior 
Fellows, and requires that of ſuch 
electors the Provoſt, or in his abſence, 
the Vice-Provoſt, ſhould a/ways be One, 
which is no more than the uſual que- 

rum clauſe in commiſſions of the 
peace, and other commiſhons ; but 
cannot, I preſume, be contended'to con- 
fer any ſpecial powers on that elector, 
when the body is aſſembled, whoſe 
preſence 1s thus rendered neceſſary in 
the firſt inſtance to the exiſtence of the 
corporate aſſembly. 


I have already, in part, conſidered 
the remainder of this fourth chapter, 


and the twelfth chapter, page 82, de 


* officio 
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« officio Vice-Prepoſiti.” I will only 
add, reſpecting the latter, that the fra- 


mer of the ſtatutes having firſt direct- 


ed the election of the Vice-Provoſt to 
be made by the Prove/t and major part 
of "the Senior Fellows, and recollecting 
that he had by this form of words 
given the Provoſt no greater ſhare in 
the election than every other member 
of the elective body would of courſe 
have, he corrects himſelf “ /ed gura, 
Se.“ and after reciting the peculiar 
importance of the office, proceeds to 
give the Provoſt, by ' expreſs words, 
what I conſider as a negative voice in 


fuch election, and in ſo doing has, I 


think, clearly furniſhed us with his 
ſenſe of the powers conveyed under 
the firſt form of words, when uncor- 
reed and unextended 7 the addition 
of the latter. 


I come now to the twenty-fifth 
* pter, de eleflionum formd & tempore, 
which is the main pillar on which the 

Provoſt's 
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Provoſt's claim to a negative reſts; but 
I think that this chapter, when duly 
conſidered with a reference to other 
parts of the ſtatutes and the charter 
of Charles, will not ſupport ſuch a 
claim any more than the other chapters 
on which I have commented already. 
The queſtion depends in a great mea- 
ſure on the conſtruction of theſe words 
in quem vel quos major pars ſocio- 
rum ſeniorum and cum præpoſito, vel, 
eo abſente, vice-prepoſito conſenſiſſe 
deprehendetur, is vel illi pro electo 
vel electis habeantur.” The empha- 
tical and moſt important words in this 
clauſe are and cum, and conſenſiſſe, which 
it is contended, on the part of the 
Provoſt, render his actual concurrence, 
in point of ſuffrage, with a majority 
of the Senior Fellows, neceſſary to every 
election of Junior Fellows and Scholars. 
If, however, it ſnall turn out, as upon a 
reference to the charter of Charles, page 
29, and to the ſtatutes, page 50, 52 
and 56, I think it does, that the words 


*« 414 


(e 


c& 


1 


1 
und cum Præpoſito, mean no more 
than ef Prapoſitus,” no material 
argument can then be drawn from the 
uſe of theſe words. The words 7g 
*. cum Prapoſito,” occur twice in page 
29 of the charter of Charles. The 
power of election is firſt given in ge- 
neral words Præpoſito & Sociis Seni- 
oribus, which unqueſtionably put 
the Provoſt and Fellows upon a parity 
in point of ſuffrage. Afterwards, in 
order to obviate the neceſſity, or any 
doubt reſpecting the neceſſity, for the 
preſence of all the ſubſiſting members 
of the body, it provides, that the pre- 
ſence of the Provoſt and the major 
part, or an equal part of the ſubſiſting 
Fellows, ſhould be ſufficient for the 
election of Senior Fellows, and by the 
word //amz/iter, prefixed to the clauſe 
reſpecting the election of Junior Fellows 
and Scholars, perhaps virtually: engrafts 
the words © or an equal part” on this 
latter clauſe; which in all other reſpects 
tallies with the preceding one reſpect- 


ing 


( 65 ) 
ing the election of Senior Fel- 


lows. 


The pars major is afterwards in the 
ſtatutes, page 50, explained to mean 
a majority of the whole body of Senior 
Fellows, viz. four; and here it muſt 
be again recollected, that in chapter 
four, no ſpecial. power is aſcribed to 
the Provoſt in regard to election, and 
that the word et is uſed inſtead of und 


cum. 


Chapter 5, reſpecting Scholars, di- 
res that, upon vacancies, elections of 
Scholars ſhall be made * a præpoſito 
« ef ſeptem ſenioribus aut ſaltem majori 
parte eorundem, (the word eorundem 
meaning, according to King v. Wind- 
ham, Cowp. 379, the majority of the 
whole corporate body). And c. 7. De 
Sociorum Juniorum Electione, referring to 
the ſeveral antecedent proviſions re- 
ſpecting the election of Junior Fel- 
en ſays, ** eligendi pote/tas, ut antea fla- 

E fuilur, 
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* tuitur, ſit penes præpoſitum er majo- 
« rem partem ſociorum ſeniorum,” ſtil] 
preſerving a form of expreſſion, under 
which an equal intereſt in elections is 
derived to every member of the electing 
body. After theſe inſtances, in which, 
upon the very ſame ſubjed, the words 
und cum and et are uſed indifferently 
the one for the other, I think it is 
too much to contend, that in the twen- 
ty-fifth chapter, treating again upon 
the ſame ſubject, the words und cum 
ſhall acquire a new and more impor- 
tant ſignification, and which would 
moſt eſſentially vary and diſturb the 
relative powers and ſituations of the 
governing body, as derived to them 
before under the very fame or a ſimilar 
form of words. The words con/en/i/}e - 
and conſenſerint, which occur in this 
twenty- fifth chapter, are not ſtronger 
than concordatur and comprobatur in 
Rex. v. Windham ; and as theſe words, 
connected with the Warden and major 
part of the Fellows, were held by Lord 

Mansfield 


* 
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Mansfield not to give the Warden a 
negative, ſo 1 conceive here they con- 
fer no negative upon the Provoſt. 
The conſent here meant is the col- 
lective, corporate conſent of the body, 
which is involved in that of the ma- 
jority, according to the authority, of a 
great many caſes which it is unneceſ- 

| ſary to cite for this purpoſe. It is 
enough to name King v. Grimes, sth 
Burr. 2598; King v. Monday Cowp. 
538, and King v. Beeſton, third Term. 
Rep. 594, tecogniſing the authority of 
King v. Windham before cited, Sir 
R. S. Cotton v. Davies, W. 53. I do 
not purſue the abſurdities which would 
reſult from a contrary interpretation of 
the twenty- fifth chapter, which are 
extremely well pointed out in page 83 
'V. ſeg. of the excellent little —_— 
left with me. 


Having faid thus much in anſwer 
to the firſt quere, it will be neceſſary 
for me only, in anſwer to the ſecond, 
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which is, © whether the Provoſt is 
* concluded by the concurring votes of 
« five Senior Fellows,” to ſay, that I 
am of opinion he is, except in the 
election of a Vice-Provoſt ; at leaſt I 
am not at preſent aware of nigh other 
exception. 


As to the third, whether at elect- 
« ing of Fellows and Scholars the Pro- 
« voſt can nominate or appoint to the 
4 excluſion of that candidate for whom 


« a majority of the electors has de- 
* clared * 


Anſwer. I am of opinion he can- 


not. 


Notwithſtanding I am of opinion, 


that the Provoſt is not, according to 


the fair meaning of the ſtatutes, enti- 
tled to a negative in the elections of 


Fellows, &c. yet if it had in fact ap- 
"peared that the ſeveral Provoſts, for 


the time being, had uniformly claimed 
and 


( 69 ) 


and exerciſed this power, I apprehend 
an uſage of this fort might have oper- 
ated as a cotemporary conſtruction of 
the ſtatutes, and have had much weight 
with any court before which this power 
of the Provoſt ſhould have been brought 
in queſtion. It appears, however, that 
the preſent Provoſt and his two im- 
mediate predeceſſors have alone ex- 
erciſed this power. An uſage of 
ſo modern a date cannot materially 
ſtrengthen any arguments of conſtruc- 
tion which may be advanced on the 
part of the Provoſt. The framer of 
the ſtatutes, in his proviſion, page 144, 
againſt abuſes, expreſſes only in words 
what is the implied meaning of every 
public and private legiſlator, and there- 
fore leaves the queſtion, as a mere 
queſtion of conſtruction, juſt as it ſtood 
before, without the aid of any ſuch 
proviſion. 
(Signed) 
EDWARD LAW, 


 Lincoln's-Inn. 
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Opinion of the Right Honourable the 
ATTORNEY GENERAL on the 


fame Veres. 
Anſwer to the firſt and ſecond Queres. 


1 HAVE read the charters and ſta- 
tutes of the College, and . conſidered 
the. queſtions propoſed to me with all 
the attention of which I am capable, 
and I am of opinion, that the Provoſt 
has not a negative in any caſe, ſave 
where ſuch a negative is clearly and 
expreſsly given, as in the election of a 
Vice-Provoſt: it follows then, that I 
muſt be of opinion, that the Provoſt 
is concluded by the coneurrent votes 
of five Senior F ellows, except in fuch 
excepted caſes. 


To 


1 


To the third Quere: 


This third quere is in 8 an en · 
quiry whether the election of Fellows 
and Scholars be one of the excepted 

caſes; that is, whether a negative be 
in ſuch caſes expreſsly or clearly given 

to the Provoſt; and I am of opinion, 
that ſuch negative is not given; 1 
think the words of the twenty-fifth 
chapter will fairly bear a contrary con- 
ſtruction, and if the words will bear 
it, found ſenſe and the general prin- 
ciples of law require that ſuch con- 
ſtruction ſhould be adopted: beſides, 
in my apprehenſion, this is the only 
interpretation that will preſerve con- 
fiſtency to the ſtatutes, 


The Provoſt and Senior Fellows are 
to elect, and the mode and form of 
election is to be thus: the eleQors 
(the Provoſt and Senior Fellows) are 
to name, in m_— the perſons whom 


they 


4 
they vote for to ſupply the vacancies, 
and on the ſcrutiny to deliver to the 
Scrutators their ſeveral liſts, the Scruta- 
tors are to examine the liſts, and ſuch 
of the candidates as ſhall appear to 
have a majority of votes ſhall be by 
the Provoſt declared elected, whether 
the Provoſt conſtitute one of the ma- 
jority or not; but if it happen that 
two candidates ſhall appear to have 
an equality of votes, that candidate, 
whom the Provoſt named in writing 
on the ſcrutiny, ſhall be by the Pro- 
voſt declared elected. The ſtatutes, in 
my judgment, in no ſort warrant the 
notion of nomination, as it has been 
tommonly entertained, 


(Signed) 


ARTHUR WOLFE. 
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Opinion of EDWARD CHRISTIAN, 
| Eſq; on the ſame Queres. 


Fixst quere. Whether the Pro- 
„ yoſt has a general negative on the 
% proceedings of the Senior Fellows, 
« ſtatutably convened at the College 
e Board? 


I am, clearly of opinion that the 
Provoſt poſſeſſes not any negative 
merely by virtue of the words, © pre- 
«* poſitus & major pars ſociorum ſenio- 
„rum.“ Theſe words require only 
his preſence, and give the Provoſt only 
an equal vote with the Senior Fellows; 
and a proceeding which the ſtatutes 
require to be done by © prepoſitus & 
major pars ſociorum ſeniorum,” will 
be legal and valid, though the Provoſt 
ſhould be in a minority. This Lord 
Mansfield expreſsly lays down in the 
3 caſe 
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caſe of the King and the Warden of 
Wadham College, Cowper's Reports, 
377, where he ſays he is clear that 
the words, gardianus & major pars 
« ſociorum,” do not give the Warden 
a negative. This, I apprehend, 1s 
now univerſally recognized as Maa 
and agreeably to this authority a caſe 
preciſely in point with the preſent was 
lately decided in the Univerſity of 
Cambridge. That caſe aroſe upon the 
conſtruction of theſe words, © in quem 
« magiſter & major pars ſociorum præ- 
« ſentium conſenſerint pro electo ha- 
« beatur.” This is a clauſe in the 
ſtatutes of Clare Hall, and the Maſter 
contended, from theſe words, that there 
could be no election without his aſ- 
ſent; but upon an appeal to the Vi- 
fitors, conſiſting of the Chancellor of 
the Univerſity and two aſſeſſors, Dr. 
Calvert and Dr. Wynne, they gave an 
unanimous judgment that the Maſter 
had no negative, and that a gentleman 

was 


( 9 3 


was duly elected Fellow, though the 
Maſter was in the minority. 0 


But this clearly appears to be the 
ſenſe and intent of the ſtatutes of 
Dublin College; for the clauſe, vo- 
lumus igitur ut præpoſitus & horum 
ſeniorum pars major (nempe qua- 
tuor) Collegii regimen, electiones 
omnes ſociorum, diſcipulorum, & mi- 
niſtrorum Collegii, graduumque col- 
« lationes definiant & concludant. In 
quibus omnibus definiendis præpo- 
ſitum aut, eo abſente, vice-prepo- 
ſitum unum ſemper eſſe volumus,” 
requires that nothing ſhall be done 
without the preſence of the Provoſt 
and four of the Senior Fellows; but 
that it was not intended that he ſhould 
have a general negative, or more than 
an equal ſuffrage, is evident from the 
next clauſe. For in dimiſſione ter- 
rarum, &c.“ and in other acts which 
muſt be confirmed by the College Seal, 
nothing 
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nothing can be done without his con- 
ſent and ſuffrage, * niſi conſentiente & 
« ſuffragante præpoſito; and, therefore, 
in all ſuch caſes the ſtatutes manifeſtly 


intended that the Provoſt ſhonld have 
a negative. Though I am inclined to 
think with Dr. Burn, that ſuch a ne- 
gative, though intended by the ſtatutes, 
is void by 33 Hen. 8. c. 27. Vide 2 
Burn, Ec. law, 110. 


The Juniors are to ſupply the places 
at the Board of the abſent Seniors; 
and it follows, as a conſequence, that 
« quicquid præpoſitus (voluntarily) 
« cum aſſenſu & conſenſu quatuor 
© ex hoc numero ſeptenario fic con- 
* flato egerit ratum erit;” but this 
by no means precludes the idea that 
he is bound to do whatever five of 
the ſeven reſolve upon contrary to his 
with and confent. The words in the 
Clare Hall ſtatutes ſeem to me to 
be ſtronger in favour of a negative; 
they are magiſter & major pars præ- 

« =... -_ akon,” 
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ſentium, which are not deſcriptive 
of a Board or Quorum, which “ præ- 
poſitus & major pars ſociorum ſe- 
* niorum” evidently denote in the 
Dublin ſtatutes. 


Second quere. If not, whether 
< he be concluded by the concurring 
votes of five Senior Fellows ?” 


As I am of opinion that the Pro- 
voſt, by the words © prepoſitus & 
major pars,” has only an equal ſuf- 
frage with the Senior Fellows, of 


conſequence I think that he 1s con- 


cluded by the concurring votes of five 
Senior Fellows. 


Third quere. Whether he has a 
power of appointing Fellows and 
Scholars at their election in all caſes, 
« to the excluſion of that candidate for 


« whom a majority of the electors has 
« declared.” 
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The Provoſt's power, with regard 
to the election of Fellows and Scho- 
lars, muſt be collected from the 
twenty-fifth chapter, with a refe- 
rence to the fourth, fifth and fixth 
chapters, page 29, and other paſſages 
in the ſtatutes where analogous expreſ- 
fions are found. And I] am clearly of 
opinion, that the expreffions, © præpo- 
« ſitus & major pars,” © prepoſitus cum 
majori parte,” and * major pars una 
« cum prepoſito,” or à cum præpoſito, 
are intended to be exactly equivalent. 
The only difference that has ſtruck my 
mind is, that the laſt expreſſion per- 
haps was thought leſs equivocal than 
the firſt. The firſt clearly deſcribes the 
Board, and is generally uſed; but in 
the chapter upon the form & election, 
the laſt expreſſion is uſed, which ſeems 
to me to ſignify nothing more than that 
when the Socii are aſſembled © una 
cum prepoſito,” the © major pars, 


ſhall elect, or he ſhall be elected who 
has 
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has the greateſt number of all the votes 
of the © Socii una cum præpoſito. The 
Senior Fellows are frequently called 
electors, which expreſſion would be 
abſurd if it had been intended that 
the Provoſt only afk their ad- 
vice, and in all caſes might nominate 
either with or without their votes: 
and the oaths of the electors, and the 
whole preparation for the election 
prove, that this never could be the 
meaning of the ſtatutes; and there- 
fore I am clearly of opinion, that the 
Provoſt can in no caſe appoint a Fel- 
low or Scholar, in excluſion of him for 
whom. a majority of the whole number 
of electors has declared. 


But I ſhould think that a Junior 
Fellow or Scholar may be elected by 
a number leſs than a majority or half 
of the whole: as for inſtance, if there 
are three vacancies and eleven can- 
didates; two may have three votes each, 
and the other nine may have two votes 


F each; 


1 


each; from the form of the election, 
and the words of the ſtatute I ſhould 
conclude, that the two firſt were duly 
elected, though the Provoſt had voted 
for neither ; and that the Provoſt had 
only the power of appointing the third 
from among the other nine. Or, to take 
a more ſimple caſe, if there is only 
one vacancy, but ſeven candidates, I 
ſhould think, that he would be elected 
who had two votes, if each of the reſt 
had but one, though neither of the 
two votes was the Provoſt's. In elec- 
tions in Colleges a majority of the 


whole number, or of the whole num- 


ber preſent, is only neceſſary where it 
1s expreſsly required. 


( Signed ) 
ED. CHRISTIAN. 
Gray's-Inn. 
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